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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWATIT

————— In the Matter of -----}

PUBLIC UTILITIES COMMISSION Docket No. 2008-0273
Instituting a Proceeding to
Investigate the Implementation
Of Feed-in Tariffs.
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DECISTON AND ORDER

By this Decision and Order, the commission sets forth
general principles for the implementation of feed-in-tariffs

(*FITs”) in the service territories of HAWAIIAN ELECTRIC COMPANY,

INC. (“HECO”"), HAWAII ELECTRIC LIGHT COMPANY, INC. (“HELCO"}, and
MAUI ELECTRIC COMPANY, LTD. ("MECO”) ({(collectively, the “HECO
Companies”), as set forth below.

Specifically, to reduce the State’'s fossil fuel

dependence and accelerate the acqguisition of renewable energy,

the commission approves FITs as a mechanism for the procurement

of renewable resources in the HECO Companies’ service
territories. For the initial FIT, there will be rates for
photovoltaic (“"PV"), concentrated solar power (“CSP?), onshore

wind, and in-line hydropower projects up to 5 MW depending on
technology and location. There will also be a “baseline”
FIT rate to encourage other renewable energy technologies.
Net energy metering ("NEM”), competitive bidding, negotiated
power purchase agreements (“PPAs”), Schedule Q, and avoided cost

offerings will continue to exist as additional and complementary



mechanisms to provide multiple avenues £for the procurement of
renewable energy.

FIT rates will be based on the project cost and

reasonable profit of a typlcal project. The rates will be
differentiated by technology or resource, size, and
interconnection costs; and will be levelized. The FIT program

will be reexamined two years after it first becomes effective and
every three years thereafter.

FIT tariffs, which will include specific FIT rates,
shall be filed with commission in the next phase of this

proceeding.

I.
PROCEDURATL BACKGROUND
A
Initiation of the Docket
By Order Initiating Investigation, filed on
October 24, 2008, the commission opened this docket to examine
the implementation of FITs in the HEC0O Companies’ service
territories. In the order, the commission acknowledged that:

On October 20, 2008, the Governor of the State of
Hawaii, the State of Hawaii Department of
Business, Economic Development and Tourism, the
State of Hawaii Division of Consumer Advocacy of
the Department of Commerce and Consumer Affairs
(*Consumer 2advocate”), and the HECO Companies
entered into a comprehensive agreement designed to
move the State away from its dependence on
imported fossil fuels for electricity and ground
transportation, and toward “indigenously produced
renewable enerqgy and an ethic of enerqgy
efficiency.” A product of the Hawaii Clean Enerqgy
Initiative, the Agreement is a commitment on the
part of the State and the HECO Companies to
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accelerate the addition of new, clean resources on
all islands; to transition the HECO Companies away
from a model that encourages increased electricity
usage; and to provide measures to assist consumers
in reducing their electricity bills.

Included in the Agreement is a commitment by the
HECO Companies to implement feed-in tariffs *“to
dramatically accelerate the addition of renewable

energy from new sources” and to ‘“encourage
increased development of alternative energy
projects.”’

In the Order Initiating Investigation, the commission
stated that *“[alny interested individual, entity, agency, or
community or business organization may file a motion to intervene
or participate without intervention in this docket.”’ In that
order, the commission also directed the parties to file a
stipulated procedural order setting forth the issues, procedures,

and schedule to govern this broceeding.

B.
Intervention

Moticons to intervene were filed by 1) the Department of

Business, Economic Development, and Tourism (“DBEDT"); 2) the
City and County of Honolulu (“CCH”); 3) the County of Hawaii
'order 1Initiating Investigation, at 1-2. The Agreement

refers te the Energy Agreement 2aAmong the State of Hawaii,
Division of Consumer Advocacy of the Department of Commerce and

Consumer Affairs, and the Hawaiian Electric Companies ("“Energy
Agreement”) . It arose from a Memorandum of Understanding between
the State of Hawaii and the U.S. Department of Energy to
establish a partnership, called the Hawaii Clean Energy
Initiative, which aims to have 70% of all of Hawaii's energy.
needs generated by renewable energy sources by 2030. Order

Initiating Investigation, at 2 n.3.

’0rder Initiating Investigation, at 6.
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(*COH"); 4) Life of the Land (“*LOL”); 5) Haiku Design and
Analysis (“HDA”); 6) Hawaii Renewable Energy Alliance (“HREA"};

7) Blue Planet Foundation ("Blue Planet”)}; 8) Hawaii Solar Energy

Association (“HSEA"); 9) The Solar Alliance (“SA”); 10} Hawaii
Bioenergy, LLC {"HBE") ; 11) Sempra Generation (*Sempra”) ;
12} Maui Land & Pineapple Company, Inc. (*MLP*); 13} Zero
Emissions Leasing LLC (“Zero Emissions”); 14) Sopogy Inc.
(“Sopogy”); 15) Hawaii Holdings, LLC, doing business as First
Wind Hawaii (“First Wind”}; 16) Clean Energy Maui LLC (“CEM”);
17} Tawhiri Power LLC ({(“*Tawhiri”); and 18) Alexander & Baldwin,

Inc. through its division, Hawaiian Commercial & Sugar Company
(“HC&S"”) {collectively, “Intervenors”). The motions to intervene
were approved by ©Order Granting 1Intervention, filed on

November 28, 2008.

C.
Procedural Order
Thereafter, on January 20, 2009, the commission
approved, with modifications, the proposed Stipulated Procedural
Order submitted on December 22, 2008, by the HECO Companies, the
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS, DIVISION OF CONSUMER
ADVOCACY (“Consumer Advocate”), DREDT, CCH, COH, Sempra, and
First Wind. The commission, however, modified the Statement of
Issues, and adopted the Regulatory Schedule proposed by HDA with

certain modifications.’

‘order BApproving the HECO Companies’ Proposed Procedural
Order, as Modified, filed on January 20, 2009 (“Procedural
Order”}.
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The Statement of Issues approved by the commission was
as follows:

I. STATEMENT OF ISSUES

Purpose of Project-Based Feed-In Tariffs (PBFiTS)

1. What, if any, purpose do PBFiTs play in meeting Hawaii's
clean energy and energy independence goals, given Hawaii’'s
existing renewable energy purchase requirements by

utilities?

2. What are the potential benefits and adverse consegquences
of PBFiTs for the utilities, ratepayers and the State of
Hawaii?

3. Why is or is not the PBFiT the superior methodology to

meet Hawaii’'s clean energy and energy independence goals?

Legal TIssues

4. What, if any, modifications are prudent or necessary to
existing federal or state laws, rules, regulations or
other requirements to remove any barriers or to facilitate
the implementation of a feed-in tariff not based on
avoided costs?

5. What evidence must the commission consider in establishing
a feed-in tariff and has that evidence been presented in
this investigation?

Role of Other Methodologies

6. What role do other methodologies for the utility to
acquire renewable energy play with and without a PBFiT,
including but not limited to power purchase contracts,
competitive bidding, avoided cost offerings and net energy
metering?

Best _design for a PBFiT or alternative method

7. What is the best design, including the cost basis, for
PBFiTs oxr other alternative feed-in tariffs to accelerate
and increase the development of Hawaii’s renewable energy
resources and their integration in the utility system?

Eligibility Requirements
8. What renewable energy projects should be eligible for

which renewable electricity purchase methods or individual
tariffs and when?
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Analysis of the cost to consumers and appropriateness of caps

9. What is the cost to consumers and others of the proposed
feed-in tariffs?

10. Should the commission impose caps based upon these
financial effects, technical limitations or other reasons
on the total amount purchased through any mechanism or
tariffz

Procedural Issues

11. What process should the commission implement for
evaluating, determining and updating renewable energy
purchased power mechanisms or tariffs?

12. What are the administrative impacts to the commission and
the parties of the proposed approach?

D.
Discovery

In its Order Initiating Investigation, the commission
stated that it would be issuing a *“scoping paper on feed-in
tariffs.”' Consistent with the order, on December 11, 2008, the
commission provided a paper titled “Feed-In Tariffs: Best Design
Focusing Hawaii's Investigation” which was developed by the
commisgsion's consultant, the National Regulatory Resgearch
Institute (“NRRI Paper”}. The commission directed that, any
written comments on the NRRI Paper should be provided to the
commission within twenty days of the date of the letter, and
further directed that the parties respond to the questions in

Appendices A and C within forty-five days of the date of the

‘Order Initiating Investigation, at 4, 8.
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letter, and within thirty days for the threshold legal questions
in Appendix Aa.°

Also, in the Order Initiating Investigation, the
commission “direct{ed] the HECO Companies and the Consumer
Advocate to submit to the commission a joint proposal on feed-in
tariffs that addresses all of the factors identified in their
Agreement within sixty days of the date of this Order.”’
The Joint Proposal on Feed-in Tariffs of the HECO Companies and
the Consumer Advocate was filed on December 23, 2008 (“HECO/CA
Joint Proposal”).

Comments on the NRRI Paper were filed by HDA on
December 23, 2008; Blue Planet, SA, HC&S, HBE, MLP, and Tawhiri
on December 31, 2008; and HSEA and CEM on January 2, 2009.°

Responses to the threshold legal guestions set forth in
Appendix C of the NRRI Paper were filed on January 8, 2009 by

HDA’; and on January 12, 2009 by DBEDT,’ HBE, MLP, First Wind,

*Letter dated and filed December 11, 2008, from the
commission to the Service List.

*Order Initiating Investigation, at 4, 8.

By letter dated December 31, 2008, the HECO Companies and
the Consumer Advocate informed the commission that, given their
filing of the HECO/CA Joint Proposal, they did not intend to file
comments on the NRRI Paper. Also, by separate letters dated
December 31, 2008, the Consumer Advocate and DBEDT informed the
commission that they had no comments on the NRRI Paper.

*HREA joined in HDA's responses. See Hawaii Renewable Energy
Alliance's Joinder to Haiku Design and Analysis's Response to
Threshold Legal Questions 1in Appendix <C of the National
Regulatory Regearch Institute Scoping Paper filed on
January 8, 2009, filed on January 12, 2009

COH joined in DBEDT's responses. See Letter from
William Brilhante Jr. to the commission, filed January 12, 2009.
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LOL, Blue Planet, Tawhiri, Zero Emissions, SA, HC&S, the HECO
Companies and Consumer Advocate, Sempra, and the CCH.

Responses to the non-legal questions in NRRI‘s Paper
were filed by LOL, COH, First Wind, Zero Emissions, DBEDT,
HSEA, HBE, MLP, Blue Planet, Tawhiri, Sopogy, SA, HC&S, HREA,
the HECO Companies and Consumer Advocate, on January 26, 2009;
and CCH on January 27, 2009."

Pursuant to the Regulatory Schedule approved by
the commission, information requests (“IRs”) on the HECO/CA
Joint Proposal were issued on January 28, 2009, by HREA, HDA,
HC&S, SA, HBE,'Tawhiri, DBEDT, HSEA, and CCH. Responses were
filed by the Consumer Advocate and the HECO Companies on
February 11, 2009.

Opening statements of position were £filed by HDA,
Zero Emissions, CEM, HBE, Sempra, First Wind, DBEDT," Sopogy,
Tawhiri, Blue Planet, HSEA, the HEC0O Companies and Consumer
Advocate, HREA, HC&S, SA, and CCH on February 25, 2009.%

| By letters dated March 2, 2009 and March 16, 2009,
the commission issued IRs prepared by its consultant, NRRI. Zero
Emissions, HC&S, SA, DBEDT, Tawhiri, Blue Planet, HREA, and the

HECO Companies served IRs on various parties on March 4, 2009.

“By letter dated January 24, 2009, filed January 26, 2009,
HDA informed the commission that it lacked specific cost
information and would not be able to respond to the non-legal
questions in Appendices A and C of the NRRI Paper.

“gy letter dated February 26, 2009 and filed
February 27, 2009, COM stated that it was Jjoining in DBEDT's
opening statement of position.

“LOL filed a Tariff Sheet on February 25, 2009.

2008-0273 8



Responses to the IRs were filed by the parties between
March 13, 2009 and April 1, 20089.

Consistent with the Regulatory Schedule approved by
the commission, final statements of position were filed by
Sempra, CEM, HDA, Zero Emissions, Blue Planet, LOL, Tawhiri,
DBEDT, Sopogy, SA and HSEA, HC&S, CCH, the HECO Companies and

Consumer Advocate, First Wind and HREA on March 30, 2009.

E.

Panel Hearing

On March 27, 2009, the commission issued a
Notice of Panel Hearing and Prehearing Conference informing the
parties that a panel hearing would be held on April 13, 2009 -
April 17, 2009, at 9:00 &a.m., at Honolulu Country <Club,
1690 Ala Puumalu Street, Honolulu, HI 96818-1599; and that a
prehearing conference would be held on April &, 2009, at
9:30 a.m., at the commission’s hearing room.

On April 1, 2009, the commission issued its Order
Establishing Hearing Procedures setting forth the procedures to
govern the panel hearing. In the order, the commission stated
that the hearing would consist of eight distinct panels
representing the major subject areas requiring commission
decisions:

I. Given the four existing renewable producer options

{Schedule @, net metering, competitive bid, and non-bid

PPAs), what <contribution would FiTs make toward

achieving Hawaii's renewable energy goals?

II. What are the physical limitations on the utility's

ability to purchase renewables?
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III. what are the appropriate criteria for eligibility to
sell under FiT tariffs?

IV. What decisions are necessary to ensure that FiT rates
are just and reascnable, as required by Hawaii law?

V. What non-rate terms are necessary to make FiTs just and
reasonable?

VI. Utility cost recovery: What principles should apply?

VII. What are the appropriate processes for accepting and
interconnecting FiT projects?

VIII. If the commission does approve FiTs, what actions can
it take to keep total costs reasonable?

To assist the parties’ preparation for the hearing, the
commission identified the decisions the commission must make once
the record closes for each of the eight panels; identified
questions whose answers will help the commission make those
decisions; and included them in the Order Establishing Hearing
Procedures.

Commencing on April 13, 2009, and ending on
April 17, 2009, the commission held a panel-format evidentiary

k]

hearing, with Mr. Scott Hempling, Esqg. moderating,” and Chairman

Carlito P. Caliboso presiding with Commissioners John E.. Cole and

4

Leslie H. Kondo.®l Blue Planet, CEM, the Consumer Advocate,

DBEDT, HDA, HC&S, the HECO Companies, HREA, HSEA, LOL, 8Sa,

L‘,

“The commission retained Mr. Hempling, Executive Directior
of NRRI, as moderator for the panel hearing.

“Citations to the transcript of the April 13, 2009 to

April 17, 2009 panel hearing are as follows: Transcript of
Proceedings ("Tr.”), followed by the applicable volume number
(*Vol. __") and page number(s), followed by the last name of
the individual in parentheses. For example, “Tr. Vol. I at 34
{Hempling)} . "
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Sopogy, Tawhiri, and Zero Emissions participated in the panel
hearing."

On June 12, 2009, HDA, LOL, Blue Planet, Zexro
Emissions, SA and HSEA, Sopogy, HREA, the HECO Companies and
Consumer Advocate, Tawhiri, and DBEDT filed their post-hearing

3

opening briefs.’ On June 26, 2009, HDA, LOL, Zerco Emissions and
CEM, DBEDT, Tawhiri, Blue Planet, HREA, SA and HSEA, Sopogy., and
the HECO Companies and Consumer Advocate, £filed post-hearing

reply briefs.

¥Prior to the panel hearings, MLP, HBE, COH and CCH filed
separate motions to amend their status from intervenors to
participants, which the commission granted. See, e.g., 0Order
Granting Maui Land & Pineapple Company, Inc.’s Motion For
Approval to Amend its Status as an Intervenor/Party to a
Participant, filed on April 1, 2009; Order Granting Hawaii
Bioenergy, LLC’'s Motion For Approval to Amend its Status as an
Intervenor/Party to a Participant, filed on April 9, 2009.

The commission also sua sponte amended First Wind and
Sempra’s status from intervenors to participants. See Order
Granting the County of Hawaii‘s Motion for Approval to Amend its
Status as an Intervenor to a Participant, Filed on April 8, 2009;
Granting the City and County of Honolulu’s Motion for Approval to
Amend 1its Status as an Intervenor to a Participant, Filed on
April 8, 2009; Amending Hawaii Holdings, LLC, doing business as
First Wind Hawaii and Sempra Generation’s Status As Intervenors
to Participants; and Amending the Procedural Schedule, filed on
April 27, 2009.

Thereafter, on May 26, 2009, the commission filed an Order
Granting Alexander & Baldwin, Inc. through its division Hawaiian
Commercial & Sugar Company’s Motion to Amend its Status as an
Intervenor to a Participant, Filed on May 8, 2009, filed on
May 26, 2009.

As a result, the current parties to this docket are Blue
Planet, CEM, the Consumer Advocate, DBEDT, HDA, the HECO
Companies, HREA, HSEA, LOL, SA, Sopogy, Tawhiri, and 2Zero
Emissions (collectively, “Parties”) The participants are MLP,
HBE, COH, CCH, First Wind, Sempra, and HC&S (collectively,
“Participants”).

YCEM wuntimely filed its post-hearing opening brief on
June 17, 2009.
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II.
DISCUSSION
A.

FITs as a Procurement Mechanism

1.
Role of FITs
Section 269-27.2(b) of the Hawali Revised Statutes
(“HRS”) states, in relevant part:

{b) The public utilities commission may direct
public utilities that supply electricity to
the public to arrange for the acquisition of
and to acquire electricity generated from
nenfossil fuel sources as is availlable from
and which the producers of same are willing
and able to make available to the public
utilities, and to empleoy and dispatch the
nonfossil £fuel generated electricity in a
manner consistent with the availability
thereof to maximize the reduction in
consumption of fossil fuels in the generation
of electricity to be provided teo the public

HRS § 268-27.2(b). Thus, section 268-27.2(b) allows the
commission to direct the HECO Companies to acquire electricity
generated from renewable sources “to maximize the reduction in
consumption of fossil fuels in the generation of electricity to
be provided to the public.”!

The commission opened this docket in November 2008 to
determine whether to implement feed-in-tariffs or FITs in the

HECO Companies' service territories. In doing so, the commission

acknowledged that FITs, which are a “"set of standardized,

YHRS § 269-27.2(b). Pursuant to HRS §§ 269-6, 269-7,
the commission also has general supervisory and investigatory
powers over all public utilities.
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published purchased power rates, including terms and conditions,

which the utility will pay for each type of renewable energy

18

resource based on project size fed to the grid,” were a possible

mechanism “to dramatically accelerate the addition of renewable
energy from new sources” and to “encourage increased development
of alternative energy projects.””

As articulated by DBEDT in its opening brief, a FIT is

needed for the following reasons:

¢ The State of Hawaii 18 heavily dependent on
imported fossil fuel for its electricity
generation.

e Despite an abundance of renewable resources, the
State relies on imported fossil fuels for 90% of
its electric generation.

e “On Oahu, which accounts for approximately B80% of
the total kilowatt-hour sales of the HECO
Companies, only 4% of HECO’'s sales (Oahu) were
supplied by renewable energy, and 96% were
supplied by imported fossil fuels.”™

¢ “HECO, which serves the island of ©Oahu, and
accounts for approximately 80% of the electricity
locad in the State, signed only one purchased power
agreement for a renewable energy project (with a
capacity of only 300 kW). This PPA was signed in
November 2007 and is still not in service. HECO's
only other renewable purchased power agreement is
with H-POWER, and that was signed over two decades
ago {in 1986).""

“Order Initiating Investigation, at 2 (footnotes and text
therein omitted) .

YOorder Initiating Investigation, at 1-2.

The Department of Business, Economic Development, and
Tourism’s Opening Brief, filed on June 12, 2008 (“DBEDT Opening
Brief”), at 21.

“DBEDT Opening Brief, at 22.
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¢ “Since the implementation of the competitive bid
process in 2006, only one RFP has been issued by
the HECQO Companies to date, and only for Oahu.
No RFPs have been issued for either HELCO or
MECO. "

According to the parties, a FIT will promote and
encourage the accelerated acquisition of renewable energy in
Hawaii by providing predictability and certainty with respect to
the future prices to be paid for renewable energy and the terms
and conditions pursuant to which the renewable energy will be
provided.? This certainty “reduces the amount of time and
money the developer and [the] HECO Companies have to spend
determining price and interconnection terms and conditions of the
Power Purchase Agreement. In doing so, they reduce the risk, and
hence the cost, of non-utility generated power.”” According to
SA and HSEA:

Although the ratepayers may experience an increase in
rates in the short-run, in the long run (the 20 year
term of the FIT contract), the ratepayer will benefit
from: (i) the utility's ability to procure power at a
known cost that are [sic] derived from the cost of

money in the base year and not derived from or linked
to the unstable price of oil; (ii) a decrease in rates

“DBEDT Opening Brief, at 22.

“Opening Brief of the HECO Companies and Consumer Advocate,
filed on June 12, 2009 (“HECO/CA Opening Brief”), at 9-10; DBEDT
Opening Brief, at 23 (“FiTs provide a clear, transparent, and
streamlined utility procurement and interconnection process, and
when designed appropriately, offer a superior alternative and
complementary method to the current utility procurement
methods.”); Solar Alliance and Hawaii Solar Energy Assocociation’s
Opening Brief, filed on June 12, 2009 (“SA/HSEA Opening Brief”),
at 3; Sopogy’'s Post-Hearing Opening Brief, filed on June 12, 2009
(*Sopogy's Opening Brief”), at 2. .

“SA/HSEA Opening Brief, at 3; see also DBEDT Opening Brief,
at 24 (“FiTs eliminate the need for a long contracting process,
which ultimately reduces the developer's and the utility's costs,
benefiting the ratepayers in the long-run”).
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based on historical rates of utility price

appreciation, that will 1likely be even larger in

the face of factors such as the predicted increase in

0il prices, the impending addition of wvarious carbon

taxation/pricing schemes ; (iii} economic growth

generally because the use o0f renewables, especially

distributed PV will create an economically sustainable

source of "green collar" jobs in the State of Hawaii;

and economic growth due to reduced export of dollars

earned in the State being exported to purchase fossil

fuels.™

According to DBEDT, FITs, like net energy metering,
“are open to all who meet the eligibility requirements, terms,
and conditions provided and specified in the FiTs tariff, which
helps encourage and promote renewable energy development. FiTs
create a renewable energy market environment with transparent
procurement rules that are not driven or controlled by the
L]
utilities as the competitive bid process and the non-bid PPAs
"26
are.
Given Hawaii's overdependence on imported fossil fuels

for its current electric generation, and the clear benefits a FIT
can provide, the commission finds that a FIT should be adopted in
Hawaii. There is no other state 1in the nation that is as
dependent on oil as Hawaii is. That oil, which is the primary
gsource of our electric generation, is imported into our State and
comes from countries that may  not be sympathetic to
U.S. interests. A procurement mechanism, such as a FIT,
may accelerate the acquisition of renewable energy onto the

HECO Companies’ systems thereby reducing our State’s overall

dependence on foreign o0il; and produce some certainty as

“SA/HSEA Opening Brief, at 3-4 (emphasis in original)
(footnote and text therein omitted).

“DBEDT Opening Brief, at 26.
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